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May 23, 2016 
 
 
Via email – MitchelD@CharlesCountyMD.gov 
 
Board of Charles County Commissioners 
c/o Danielle Mitchell, Clerk 
200 Baltimore Street 
P. O. Box 2450 
La Plata, MD 20646 
 
Re: Proposed Comprehensive Plan – Water Quality and Resources 
 
Dear members of the Board of County Commissioners: 
 
As a regionally recognized water resources practitioner and leader in Maryland for 30 years, I 
completed 17 years of service with the Maryland Department of the Environment (MDE) 
leaving as a manager in the Wetlands and Waterways Program, followed by private water 
resource consulting since 2001 where I was the manager of the environmental departments of 
two civil engineering firms, and now currently principal of Andrew T. Der & Associates, LLC. 
 
My experience and expertise includes water quality stream and wetland regulation, restoration, 
Clean Water Act (CWA) Section 402 National Pollutant Discharge System (NPDES) Municipal 
Separate Storm Sewer System (MS4) and CWA Section 303b Total Maximum Daily Load (TMDL) 
compliance, and the ecological aspects of stormwater management (SWM). While at MDE, I 
assisted in the preparation of the MDE SWM Manual, managed the review of complex wetland 
and waterway permit (WWP) applications, and applied Anti-degradation Policy (ADP) criteria 
through CWA Section 401 Water Quality Certification (WQC) review of CWA Section 404 U. S. 
Army Corps of Engineers (Corps) permits prior to the creation of the current MDE WWP process 
in place. 
 
I subsequently authored numerous regulatory documents and published works and have 
provided expert testimony regarding water quality regulation and SWM in regards to various 
deliberations including the Maryland Senate and House Environmental Committees, Charles 
County Board of Commissioners and Planning Commission, Montgomery County Council, 
Maryland National Capital Planning Commissioners, and Montgomery County Board of Appeals. 
I have worked on numerous capital improvement and development projects in Charles County 
and been an on-call contactor for Planning and Growth Management. 
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I respectfully provide the following general comments regarding the draft Comprehensive Plan 
(Plan) for consideration regarding future deliberative regulatory and planning decisions 
associated with surface water quality management and compliance. 
 
The County is to be commended for producing such a comprehensive plan needing to address a 
multitude of complex and inter-related issues having long-range implications to the County and 
its citizens. Managing the County’s water resources, and methods to improve and restore them, 
have evolved extensively over a learning curve yielding valuable data since such issues are 
dynamic and not static. As a result, we now know more effective and practical means to 
regulate activities that minimize and mitigate impacts from human activity. The County is 
experiencing numerous challenges of balancing desirable growth as more people enjoy living 
there, with mindful conservation and preservation of its valuable water resources. 
 
I encourage the County through its Plan to effectively apply its resources to the most pressing 
challenges as a priority utilizing appropriate technical presumptions in their planning process. 
Specifically, as it applies to stormwater and nonpoint source management. 
 
The Chesapeake Bay Program’s data shows that the primary sources of nutrient (sediments, 
nitrogen, phosphorous) are legacy land use prior to pre-stormwater management criteria and 
agriculture. The plan should continue to target, and prioritize, these sectors through increase 
CWA Section 402 NPDES MS4 and TMDL Watershed Implementation Plan (WIP) efforts in lieu of 
allocating a disproportionate degree of new and additional resources and concern to new 
development activities. While they may garner their fair share of anecdotal attention, in reality 
a multitude of existing regulatory criteria administered somewhat independently already 
sufficiently and thoroughly address this concern – which does not appear to be adequately 
acknowledged in the Plan. 
 
Given the layers of stream buffering, contemporary SWM criteria, and resource mitigation 
required today, experience has shown that now the mere presence of human activity does not 
in and of itself necessarily result in inevitable stream impact. For example, the historic 
“traditional” and technically based charts and graphs that linearly correlate impervious surfaces 
with a degree of stream impact from stormwater runoff should not alone be used as a basis for 
deliberative decisions without considering other factors. This is because the studies they are 
based on relate to watersheds with little or no SWM and stream protection of the nature 
required today. 
 
Water regulation in concept is driven at a fundamental level by the need to protect the 
receiving stream, therefore what matters is what the stream “sees”. And from that perspective, 
any proposed impervious surface needs to be described in terms of effective impervious cover 
(EIC)  - or the runoff that actually will reach a stream after multiple disconnections and setback 
buffering from various local and state regulatory criteria in addition to any environmental site 
design (ESD) to the maximum extent practicable (MEP) per Maryland's SWM law. 
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Further, means of compliance can also vary significantly depending on numerous site-specific 
characteristics such as subsurface soils, topography, vegetative cover, type of project, and 
location of any impervious cover. If impervious surface assumptions alone are to be considered 
as conclusive enough to establish policy and regulatory decisions, one then could logically and 
conversely argue if impervious cover is under any established threshold, then no SWM of any is 
necessary, but management is still required. 
 
Any new development or subdivision is required to observe a minimum Resource Protection 
Zone (RPZ) of 50 to 100 feet or more of stream setback. In the tidal Chesapeake Bay Critical 
Area (CBCA), not only is a 100-foot buffer required but also restricted density, impervious 
surfaces, and even a 10% pollutant reduction rule depending on the mapped overlay. 
Concurrently, under these criteria, priority stream and water-side forest must also be retained 
or planted. A multitude of research has shown the majority of stormwater pollutants are 
filtered and managed within the first 75 to 100 feet of vegetative buffering alone, hence the 
requirement. 
 
Add to that any: MDE/Corps wetland permitting requiring avoidance and minimization and 
mitigation; MDE Tier II waters avoidance with 100-foot buffering and avoidance; and 
public/private partnering of MS4 stormwater retrofit and stream restoration and WIP initiatives 
– before any consideration of ESD to the MEP and best management practices (BMP) as well as 
MDE erosion and sediment control (ES) and NPDES construction general permit (GP) criteria. 
 
Although required for compliance and encouraged in the first of three SWM plan submissions 
under current Maryland regulations, stream buffer disconnect is still not fully credited against a 
SWM burden in the planning stages as an effective best management (BMP) and component of 
a SWM or E/S plan. The combination of stream buffer setbacks along with buffer forest 
retention and planting effectively filters and disconnects new impervious surfaces before even 
considering any ESD to the MEP or ES practices of the nature required today. 
 
The application and benefits of MDE’s SWM development and re-development criteria appear 
to be understated in the Plan. It’s requirement is not just to apply ESD to the MEP but also to 
provide ecologically-oriented best management practices emphasizing first flush vegetative and 
filtration practices to mimic “woods in good condition” – and this is in addition to buffer 
filtering and disconnection. Since, from the perspective of the stream, vegetated buffers 
already treat stormwater pollutants, a contemporary SWM plan can even achieve a level of 
redundancy since these further renders surfaces potentially ineffective. 
 
Frequently, existing pre-SWM land use, both industrial and agricultural, already contributes to 
existing degrading water quality. Therefore, the ultimate outcome is the act of development – 
or redevelopment under MDE re-development regulations - subject to the additional 
cumulative stacked benefits above, can even yield a net gain, and is also a significant short 
coming in projecting Bay TMDL compliance and Accounting for Growth assumptions. In other 
words to what extent will there be anything to offset afterward? 
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Of additional concern is an over-emphasis of the regulatory criteria of the U. S. Environmental 
Protection Agency (EPA) ADP for Tier II designated state waters via policy actions, as 
administered through other existing permitting procedures without any rule-making. While the 
Plan builds on MDE’s Tier II initiatives along with their letter of June 13, 2012, the manner in 
which the process is applied appears incongruent with other criteria already in place as if none 
of the multitude of the aforementioned regulatory programs actually existed. The regulated 
public has previously shared these concerns to the MDE regarding this matter and summarize it 
as follows. 
 
The ADP reflects CWA provisions requiring States to implement the protection of the existing 
use and quality of its waters as determined by whatever means is appropriate at a given time 
with acceptable methodology. It is more narrative than numerical and therefore can be 
subjective and mandates that the state’s existing water quality or designated use cannot be 
downgraded. Many waters are not of that level of higher quality and do not often trigger this 
process. 
 
However, for higher quality waters (including those designated as Tier II), the ADP process is 
implemented for new construction by various avenues when triggered via corresponding 
review processes. This frequently invokes contemporary nonpoint source best management 
practices including maximal stream buffering, minimizing impervious surfaces, modern water 
quality attenuating devices, and a potential lengthy stream monitoring study. 
 
The ADP itself is not a “permitting” process but rather is administered by comment 
coordination through various other permit-generating review processes requiring state 
water resource authorizations for construction activities – the most common one being 
the WWP process. The MDE first adopted EPA ADP review policy and criteria in 1985 as part of 
its state water quality standards and was the only means then to require nonpoint source water 
quality management – or true stormwater quality management – at a time when none existed.  
 
I recall when doing these reviews at MDE back then, this was the first time some new projects 
needing a WQC were required to implement nonpoint source management practices before 
current stormwater and buffer criteria existed. At that time, resource protection centered more 
on public health compliance as specified in Code of Maryland Regulations (COMAR) (mostly 
shellfish waters and trout streams as bio-indicators of water quality), and was meant to 
complement the original ADP intent of NPDES point source discharge compliance of factories 
and Waste Water Treatment Plants (WWTP). 
 
As the ADP evolved to accommodate more ecological and nonpoint source goals, agency and 
interagency stream and watershed monitoring initiatives revealed more precisely what the 
higher quality stream were and what needed the most protection. By 2004, this led MDE 
through COMAR to divide waters into 3 Tiers of quality and levels of protection, and required 
that those above level I receive greater protection mechanisms. 
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As more nonpoint source water quality criteria and regulations were created, this process 
became somewhat superfluous in actuality since most of the front line permitting requirements 
today more than fill the need for the ADP - such as today’s: collective ESD to the MEP mimicking 
woods in good condition; forest conservation compliance and riparian forest preservation; local 
and CBCA stream and tidal setback buffer requirements; wetland and waterways permitting; 
NPDES new construction requirements; and MS4 NPDES requirements regulating the retrofit of 
older development. 
 
In addition, the ADP’s language also defaults – as it has for many years with Section 404 and 
401 Corps/WQC permitting - to being a direct impact to a jurisdictional Tier II water. The ADP 
regulations clearly affirm the use of the term “direct discharge” throughout its language 
regarding impacts to waters as the trigger, yet the Tier II process has evolved by policy to 
evaluate any activity in the drainage area to a Tier II water – even if in uplands – to constitute a 
trigger for Tier II criteria review. 
 
“ADP-like” practices such as stream buffering and ESD to the MEP disconnects are already 
required. Yet, there is the potential for pre-, during, and post-construction stream monitoring 
to determine baseline and ultimate conditions to assess any potential impacts of any 
construction activity even if in uplands to determine if the stream can assimilate any of 
additional potential pollutants. The applicant may also need to provide a formidable social and 
economic justification (SEJ) and is not clear as to how the assimilative capacity is determined, 
what constitutes an acceptable SEJ and how post construction monitoring results are to be 
used. 
 
Further, the ADP regulations state that “Maryland's wetlands and waterways regulatory 
process, governed by the Tidal Wetlands (COMAR 26.24.01—26.24.05), Nontidal Wetlands 
(COMAR 26.23.01—26.23.06), and Waterway Construction (COMAR 26.17.04) regulations, 
satisfies the requirements of this regulation.” This can be interpreted to indicate that when 
there are impacts to jurisdictional waters, no additional process compliance is necessary should 
a project need to comply with WWP COMAR – or in other words ADP compliance is achieved 
when WWP requirements are met. 
 
And even if that were not the case, how can a stream’s assimilative capacity be further 
compromised by new construction if the stream sees nothing after compliance with the 
aforementioned stacked stream disconnection requirements and having post-development 
conditions mimic woods in good condition? Is the act of applying an ADP process saying none of 
these multitudes of other criteria in place are expected to work? 
 
Being in the Deferred Development District, the Mattawoman Creek has garnered a lot of 
appropriate attention over the years and is indeed a unique resource that should be preserved. 
I previously provided testimony to the Commissioners assuring them that all the current 
nonpoint source regulatory criteria in place are sufficient means to accomplish this goal without 
the need to implement additional criteria such as a mapped planning level buffer. The existing 
processes allow for site-specific land and water characteristics to be ground-truthed to better 
establish and fine tune any processes. 
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Along the way, the Mattawoman Creek Watershed Management Plan prepared by the Corps in 
2003 (Study) had been utilized as a basis for future management strategies. It is an excellent 
document for the time. The Plan should also acknowledge that the current processes in place 
which were not entirely implemented then, now meet the intent of the Plan. The concluding 
recommendations of the Study do not necessarily prohibit or limit new development 
but rather concludes with three basic strategies and recommendations to allow for the 
continued development of the Mattawoman Creek Watershed, while emphasizing natural 
resource protection. These are: 
 
“1) The stream valley should be delineated and protected, through zoning category 
changes, acquisition, or ordinance changes. This area could be used to develop a 
greenway or park system designed to connect the Mattawoman estuary to the Waldorf 
Central Business District zone (CB). 
2) Site planning on future development should implement low impact design techniques, 
minimizing the amount of impervious surfaces and promoting stormwater disconnects. 
New housing developments should emphasize many small-scale stormwater management 
practices, rather than one single stormwater management pond and emphasize tree cover 
as a main stormwater management component. 
3) Existing developments should be examined for stormwater retrofit opportunities, 
including the retrofitting of existing commercial sites and housing developments in 
Waldorf. The technology exists to increase the stormwater management within small scale 
housing and commercial areas. These techniques should be encouraged through 
ordinances, public workshops, and re-development projects.” 
 
All these goals are presently being met by the currently implemented regulatory criteria 
through the combination of the County’s zoning overlay of the Deferred Development District, 
the FSD, RPZ, and wetland and waterway permit processes; current ESD to the MEP criteria for 
woods in good condition; and current SWM redevelopment regulations and NPDES MS4 Permit 
requirements. 
 
I thank you for the opportunity to consider my comments. 
 
Sincerely, 
Andrew T. Der 
 
Andrew T. Der 
Principal 
Andrew T, Der & Associates, LLC, Environmental Consulting 
 
 






































